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Employer Responsibilities - Hiring Alien Workers
 Advise workers that they are required to apply for a social 

security card and number. https://www.ssa.gov/pubs/EN-05-10107.pdf

 Make application as soon as possible, especially if visa only allows 
a short stay—3-4 weeks. 

 Entry data is now automated at point of entry. Old ten day rule 
may no longer apply.

 Most applications are promptly verified; delays do occur.

 Workers may start work before receiving an SSN
 Document worker's full name, address, date of birth, place of 

birth, father's full name, mother's full maiden name, gender and 
the date he or she applied for a Social Security number.

 DHS requests similar information at point of entry.
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Applying for SSNs
 The fourteen-day rule

 SSA will not accept an application if worker has less than 14 
days of authorized U.S. presence remaining on the visa

 SSA may reject application if, when application is 
processed, worker has less than 14 days of authorized U.S. 
presence remaining on the visa.

 Applicant needs passport with admission stamp and work 
authorization (current H-2A visa)

 Be careful with names on Form SS-5 
 Many workers have two last names.  
 Do not put a last name in the middle name box
 Be sure your payroll records record the name as shown on 

the social security card.  
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FICA, FUTA & FITW
 H-2A workers are exempt from FICA, FUTA and FITW

 These are federal taxes; Idaho conforms to federal rules
 Each state may differ in its rules—do not assume SUTA and SITW 

exemptions in other states.
 Contact your state DOL to determine SUTA requirements
 Contact your State income tax administrator for withholding 

rules.
 Inform agency that you have a foreign worker who, under 

federal law is exempt from FUTA or FITW. 
 Ask if state law conforms to federal law in these areas.

 If it does, worker will also be exempt from SUTA and SITW.
 If you ask about H-2A workers, the answer you get may not be 

correct.
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H-2A Workers Must Pay Income Tax
 Even though employers do not have to withhold federal 

taxes, they still have to report the wages to SSA 
 H-2A workers may volunteer for FITW & SITW

 Get it in writing; if it’s not documented, they didn’t ask
 DOL W&I has been known to levy fines for undocumented 

withholding – of income tax and/or FICA
 Those who don’t volunteer may have to make quarterly 

estimated payments.
 Those who volunteer must complete Form W-4
 Those who don’t volunteer do not complete Form W-4
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How Much to Withhold?
The amount to withhold depends tax residency and 

marital status.  
 Is the worker a resident, non-resident or dual status?
Is the worker married? Will they file a joint return?

Workers who are tax residents are eligible for the 
standard deduction and may file joint returns
Non-resident and dual status workers get no tax free 

income (2018-2015) and must file as single or MFS.    
Residency determines, in part, how much to withhold

There is one set of rules for residents
A second set of rules for nonresident and dual status 

workers.
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Determine Worker’s Residency
 Substantial Presence Test—If test count totals 183 or 

more, worker will be a resident in the contract year
 Expected days present in contract year (2018) x   1    = 
 Plus days present in prior year               (2017) x 1/3   =
 Plus days present 2 years before             (2016) x 1/6  = 

 If days in contract year is 183 or more, worker will be a 
tax resident in contract year

 If days in contract year is less than 183 but the test 
count about is 183 or higher, worker is presumed a tax 
resident in contract year.
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How Much to Withhold
Beware of withholding Tables
The tables assume that the pay received in the 

pay period is relatively constant for the entire 
year
 H-2A workers are not here for an entire year
 A worker earning $2,000 a month for nine months 

is equivalent to a 12 month worker earning $1,500

 2018 rules for nonresidents & dual status 
caused under withholding
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To get it right, 
Use the IRS Withholding Calculator

Go to IRS.GOV  
Search for Withholding calculator
 It allows you to adjust for contracts less than 

a year
Force itemized deductions for nonresident 

& dual status worker
 It tells you how to determine the amount to 

withhold in each remaining pay period.
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https://apps.irs.gov/app/withholdingcalculator/index.jsp

Wage Reporting

Report H-2A wages on Form W-2
Form 943 instructions

 Include H-2A wages paid on line 1
 Do Not include H-2A wages paid on line 3 (Social 

Security) or line 5 (Medicare)

Is Form 940 (FUTA ) required?
Count wages to H-2A wages to determine if Form 

940 must be filed. 
Wages paid to H-2A workers are not subject to 

FUTA tax.
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(Reference: IRS Instructions for Forms W-2/W-3)

(Reference: Specifications for Filing Forms W-2 and W-2c Electronically)

If worker has not yet applied, see 26 CFR 31.6011(b)-2 - Employees' account 
numbers.  Internet search easily finds this reference on Cornell University’s Law 
School Web site.     

If an employee is unable to comply with the requirement of paragraph (b)(1)(i), (ii), 
or (iii) of this section, the employee shall furnish to the employer a statement in 
writing, signed by the employee, setting forth the date of the statement, 
the employee's full name, present address, date and place of birth, father's full 
name, mother's full name before marriage, and the employee's sex, including a 
statement as to whether the employee has previously filed an application on Form 
SS-5 and, if so, the date and place of such filing. The information required by this 
subdivision shall be furnished on Form SS-5, if a copy of Form SS-5 is available. 
The furnishing of such a Form SS-5 or other statement by the employee to 
the employer does not relieve the employee of his obligation to make an application 
on Form SS-5 and file it with a district office of the Social Security Administration as 
required by paragraph (a) of this section. The foregoing provisions of this 
subdivision are not applicable to an employee engaged exclusively in the 
performance of domestic service in a private home of his employer not on a farm 

10



operated for profit, or in the performance of agricultural labor, if the services are 
performed for an employer other than an employer required to file returns of the taxes 
imposed by the Federal Insurance Contributions Act with the office of the United 
States Internal Revenue Service in Puerto Rico. However, such employee shall 
advise the employer of his full name and present address.

(iii)If employee did not furnish receipt, Form SS-5, or statement. If neither 
paragraph (c)(3)(I) nor (ii) of this section is applicable, the employer shall, except as 
provided in paragraph (c)(4) of this section, attach to the return a Form SS-5 or 
statement, signed by the employer, setting forth as fully and clearly as practicable 
the employee's full name, his present or last known address, date and place of birth, 
father's full name, mother's full name before marriage, the employee's sex, and a 
statement as to whether an application for an account number has previously been 
filed by the employee and, if so, the date and place of such filing. The employer shall 
also insert in such Form SS-5 or statement an explanation of why he has not secured 
from the employee the information referred to in paragraph (b)(1)(iv) of this section 
and shall insert the word “Employer” as part of his signature.
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Wage Reporting
If worker doesn’t have SSN when W-2s are due

If the application has been filed
 Paper filers enter “Applied For” in Box a.
 Electronic filers enter all zeros in the SSN field.

If application has not been filed, 
 Be sure to have detailed data about worker’s identification 

and employment eligibility in your files
 Enter Unknown in SSN field
 Attach Form SS-5 
 See 26 CFR 31.6011(b)-2 for detailed guidance.

File a corrected W-2 (W-2C) after employee receives 
the SSN
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11



7

Social Security Numbers,
Information Returns and Withholding

Questions
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RETIREMENT PLANS
 H-2A workers may be eligible to participate in retirement plans.  

Details are found in your plan
 If eligible and not offered, the plan’s exempt status is jeopardized
 If offered, but not in the contract and not in the ads for U.S. 

workers, DOL Wage & Hours inspectors will punish you.

 To avoid compliance issues and penalties, including possible 
retirement plan disqualification, 
 Employers should consult with a qualified ERISA attorney for a 

legal analysis of their plan(s) prior to hiring H-2A visa workers. 
 If compliance issues exist, employers may qualify for correction 

programs available through the IRS and DOL.
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Is Provided Housing Taxable?
Treasury Regulation 1.119-1 explains when 

employer furnished meals and lodging are 
tax exempt.

Revenue Ruling 99.1 explains when an 
employee may deduct the cost of lodging 
and meals when working at a Temporary 
Work Location

There are no code provisions or regulations 
directly on point for foreign workers with 
temporary jobs in the U.S.
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Is Provided Housing Taxable?
 Every taxpayer has The Right to a Fair and Just Tax 

System. Taxpayers have the right to expect the tax 
system to consider facts and circumstances that might 
affect their underlying liabilities, ability to pay, or 
ability to provide information timely.

 Employers must offer housing to all H-2A workers.
 Is accepting housing a condition of employment?
 Is the housing offered on the employer’s business 

premises?
 If not, is it in a camp provided by or on behalf of the 

employer for the convenience of the employer
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Treasury Reg §1.119-1
 Exclude Lodging from employee’s income if three 

tests are met.
 (1) The lodging is furnished on the business 

premises of the employer,
 (2) The lodging is furnished for the convenience of 

the employer, and
 (3) The employee is required to accept such lodging 

as a condition of his employment.
 Most of the time, one or more of these tests are not 

met.  This probably should not be used as the basis for 
excluding the value of housing.
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Revenue Ruling 99-7
 A taxpayer may deduct daily transportation 

expenses incurred in going between the 
taxpayer’s residence and a temporary work 
location outside the metropolitan area 
where the taxpayer lives and normally 
works. 

 For purposes of determining whether per 
diem allowances for meal and lodging 
expenses are subject to tax, the Service 
generally provides a 1-year standard to 
determine whether a work location will be 
treated as temporary.
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Are Beekeepers & Shepherds Included?
 Foreign workers are employed with 

temporary work visas. 
 Because they cannot stay in the U.S. 

indefinitely, one can argue that any work 
location they have in the U.S. is a 
Temporary Work Location.

 Conclusion:  All H-2A workers are 
employed at temporary work locations 
outside the metropolitan area in which 
they reside; therefore, housing provided by 
an employer at or near the temporary work 
location is tax exempt and should not be 
reported as W-2 income.
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Housing and Other Travel Benefits Paid by the 
Employer Are Excluded from W-2 Wages

 §1.119-1 could include some, but not all H-2A 
workers.

 Strict adherence to the 1-year rule for temporary 
work locations would exclude some H-2A workers.

 Every taxpayer has The Right to a Fair and Just Tax 
System. Taxpayers have the right to expect the tax 
system to consider facts and circumstances that 
might affect their underlying liabilities, ability to 
pay, or ability to provide information timely.

 A fair and just system would treat all H-2A workers 
the same way.  
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Affordable Care Act
 H-2A workers are required to have health insurance 

while they are in the United States.
 They are eligible for tax credits and cost sharing 

reductions to offset the cost of health insurance in the 
health insurance marketplaces.

 They are eligible for these tax credits even if their 
income is below 100% FPL because they are not 
eligible for Medicaid due to the immigration status.

 Applicable Large Employers may be required to offer 
H-2A workers Health Insurance Coverage

 ALEs need to consider this when advertising for U.S. 
workers 
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AFFORDABLE CARE ACT EXEMPTIONS
Share Responsibility Payment Temporary 

foreign workers may qualify for exemptions 
from the individual mandate.

Nonresident and dual status filers have been 
exempt. Changes in tax forms for 2018 may 
change this.

The short coverage gap exemption should apply 
for workers who are uninsured for less than 3 
months of the year.
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Affordable Care Act
&

Tax Cuts & Jobs Act
The individual mandate penalty is 

lowered to $0, effective January 1, 2019.

The penalty still exists for 2018 tax 
returns.

The penalty for applicable large employers 
has not been lowered.
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The Tax Cuts & Jobs Act
A Recipe for H-2A Labor Unrest

 Mexican workers who have been claiming one or more 
dependents will now pay higher taxes. 
 In 2017, a married worker with one dependent had 

$24,750 in tax free income; 
 add $4,050 in tax free income for each additional 

dependent
 In 2018, this worker will only have $24,000 in tax free 

income.
 Regardless of country, non resident filers 

 Received $4,050 in tax free income in 2017.  
 In 2018, they can only exempt their itemized deductions

 Typically sales tax or state income tax withheld.
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EMPLOYER CONCERNS
 IRC § 6721 penalties for each information return that is 

not filed with the IRS in a timely manner.  The penalty 
ranges from $50 - $250 per return.

 IRC § 6722 penalties for each information return that 
is not provided to employees in a timely manner. The 
penalty is $5o per return. 

 The 28% backup withholding penalty for employers 
who fail to do backup withholding on employees who 
don’t give them an SSN or ITIN. 

 Will a worker’s failure to file tax returns jeopardize 
their return in future years?
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Worker Filing Compliance & Future Visas
 Federal law prohibits the IRS from sharing any 

taxpayer’s tax records with any other federal agency 
except for use in criminal investigations.

 Consular Officers interviewing visa applicants cannot 
access applicant tax records.

 They are not required to ask about income tax filing 
compliance, but may do so.

 Applicant’s answer and consular official’s judgement 
about it’s veracity are critical.

 A U.S. consular official can deny a visa application for 
any reason or no reason at all.  

26



14

The Sailing Permit
 Before leaving the U.S., workers are supposed to file a Form 

1040-C or Form 2063 estimating their tax for the year and 
showing that it has been withheld, or paying it before 
departure.

 IRS has not enforced this for decades.
 There are no penalties for failing to file.
 Must visit a TACS office or mail 1040-C/2063 to Austin.
 Employer use of the 1040-C has two benefits

 It helps you determine if your workers will have a tax liability 
for the year.

 It can be used to encourage workers to voluntarily withhold.
 Those who don’t withhold should file and pay estimated taxes.
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HO-12:  http://www.irs.gov/Individuals/International-Taxpayers/Departing-Alien-Clearance-(Sailing-Permit)

The Sailing Permit
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That’s all folks

Thank you
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