
Another Bite at the Apple 

 

One of the tough things about going to court is that you don’t know the outcome of the case 

until the judge issues his or her decision.  You lay out your evidence and how it relates to the 

law.  You make your arguments, perhaps pleased by your side’s well-practiced eloquence, and 

respond persuasively to questions posed by the court. 

 

You listen carefully to the arguments made by the opposition and note, not simply the 

weaknesses of the other’s case, but also the tone and tenor of the inquiries they receive from 

the judge.  You jot down your rebuttal arguments, confident in their clarity. 

 

Then you lay out in the simplest of terms how the other side has essentially made your case for 

you.  You point out how consonant, when broken down, their arguments are with your own.  

You close with encouragement to the jurist to find in your favor. 

 

Then, the judge adjourns the matter taking it under submission.  You await the outcome. 

 

This is what happened in litigation filed in January by NCAE against the Department of Labor 

(DOL).  We challenged the imposition of the 2019 Adverse Effect Wage Rate (AEWR) to be used 

in the H-2A Temporary Agriculture Worker program because DOL had failed to follow the 

statute in determining any adverse effect on U. S. workers by hiring H-2A’s.  We also recognized 

that for agricultural employers not hiring H-2A workers, the flawed methodology DOL was using 

was going to spiral all wages completely out of control. 

 

Unfortunately, for the farm and ranch families we represent, the court found against us noting 

that the statute of limitations for the rule we were challenging had run.  Consequently, the 

judge found he lacked subject matter jurisdiction to hear our case. 

 

However, the judge said something interesting in his opinion.  The judge noted perhaps a 

request for a correction to the rule could initiate a new tolling of the statute of limitations. 

 

This possibility we observed, could give us another bite at the apple.   

 

How should we respond?   

 

An appeal of the district court judge’s opinion was filed in the D. C. Circuit Court of Appeals in 

mid-April 2019.  This appeal essentially asks the appellate court to review the finding of the 

lower court.  It urges the lower court was in error when arriving at its conclusion and seeks to 

overturn the finding. 

 

This is another bite at the apple # 1. 



NCAE, taking the hint from the judge in U. S. District Court, filed a petition with Secretary 

Acosta of U. S. DOL in late April 2019.  Our petition asks the Secretary to set aside the error-

prone methodology being used to determine an adverse effect on U. S. workers and actually 

make such a determination.  This is what is required under the statute. 

 

Presently, the methodology being employed does nothing more than guarantee agricultural 

wages will continue to spiral out of control.  The wage spiral has already made U. S. fruit and 

vegetable crops non-competitive with imports threatening the viability of U. S. farmers and 

ranchers.  

 

Thankfully, many NCAE members have filed letters with Secretary Acosta urging him to grant 

our petition. 

 

This is another bite at the apple # 2. 

 

Just last week NCAE was reminded at a meeting at the White House that the DOL has a very 

lengthy rulemaking about to be published.  This proposed rule, originally submitted at an 

enormous 460 pages has now swelled to more than 500.  This rule will contain opportunity for 

NCAE to comment to DOL on changes that must be made to determining adverse effect on U. S. 

workers. 

 

This is another bite at the apple # 3. 

 

Finding a cure for the diseased way agricultural wages are spiraling upward making U. S. 

farmers and ranchers unsustainable, is a fight worth fighting.  NCAE is leading this fight and we 

encourage others to join with us. 

 

It’s a good thing I like apples. 

 

 

 

 


